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m THE UNITED STATES COURT OF APPEALS 
gOVt THE FIFTH CIRCUIT 


HICHAM) CASE NAGELL vs. 'UNITED STATES 
Appellant Appellee 
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IN THE UNITED STATES COURT OF APPEALS 


FOR THE 
FIFTH CIRCUIT 


No. 2 1 S 2 G 

Appellant's Second Supplemental 
Brief. 

TO THE COURT: 

As further argument and authority to sustain points three and five of 

his opening brief, appellant would show the Court the following: As stated by 

Justice Frankfurter in the case of GREENWOOD v. U.S., 350 U.S. 366, 100 L. Ed 

412, 76 S. Ct. 410, at page 419 of 100 L. Ed: 

” The only certain thing that can be said about the present 
state of knowledge and therapy regarding mental disease is 
that science has not reached finality of judgment..." 

The following comment was made in the annotations concerning Justice Frankfurter’s 


RICHARD CASE NAGELL, ) 

Appellant ) 

> 

vs. - ) 

) 

UNITED STATES OF AMERICA, ) 

Appellee ) 

_•_ ) 


opinion in 100 L. Ed p. 423, footnoes 4 and 5: 

) 

" In other weirds, it would appear that at least with 
respect to what is generally known as 'functional' 

( as contrasted with 'organic' insanity) there is no 
such thing as true permanent insanity, but only, insanity 
which in the best state of knowledge and therapy is regarded 
“ as permanent." 

and, a3 stated in the footnotes in said comment, it is highly doubtful whether the 
Supreme Court's ruling in Greenwood would be applicable in cases of incurable organic 


insanity. That is, insanity from actual physical damage to the tissue of the brain as 
opposed to functional insanity. ' , 


(i) 


XERO 
- COPY 


u 


1 


T ‘ 


\ XERO' 

.Jcopy; 








JJ AdOJ SSL. 
;od3x 


AdOO U 
^\OU3X - 


1 

i 


The defense at the time of the trial belabored under the opinion 
that ihoir client suffered a functional mental disorder due to the limited evi¬ 
dence available at that time concerning appellant’s traumatic head injury. 

All that the appellant could show at the trial, was that appellant had had a 
series of traumatio injuries to his head, and a Jerious traumatic head injury! 
la addition, of course, was the allied evidence showing a history of mental 

illness and unusual and bizarre behavior. (See pp. SS and 39 of appellant’s 

opening brief, and page S8 of his reply brief, which summarizes the distinction 

between the medical evidence presented and known at the time of the trial, and 
that evidence later known and shown at the motion for new trial hearing . ) 

Appellant would further show that at the time of the trial there was no 

1 

positive evidence to show that there was a casual connection between the brain 
damage and the abnormal behavior; however* at the motion for new trial hearing, 
there was positive evidence (Dr. Weinstein) that there was a casual connection between 
the brain injury and the abnormal behavior, which under periods of stress resulted in 

absolute psychotic behavior which prevented the defendant from knowing the difference 












between right and wrong. The new evidence at the time of the motion for 
new trial clearly showed that the abnormal behavior was caused by severe organic 


brain injury rather than the result of a functional disorder of tho mind alone, and 


therefore, the distinction made in law in the GREENWOOD case, between a 

I 

i 

functional insanity and organic insanity, surely should be classified as newly 
discovered evidence. 

As further authority to support point 4 of appellant’s opening brief, 
appellant eites the Court to STATE v. JOHNSON 44 ALE (2) 973 and the annotations 
following in 44 ALR (2) 978 to 9B4.. 

After a recent research of the law and a more careful reading of the record 

in this case, appellant's counsel finds that he overlooked the raising of another point 

of error which appellant believes affected his substantial rights to a fair trial. At 

page 5S2 of the record, tho Court charged the jury as follows: 

n Under the law, every man is presumed sane; this presumption 
stands until it is overcome by evidence to the contrary. Such evi¬ 
dence may come, of course, from witnesses for the government, 
as well as witnesses for the defense; and when all the evidence is in, 
the jury must be satisfied before conviction, not only that the accused 
did the acts which constituted the crime charged, but also that those 
acts proceeded from a responsible agent, one capable of committing 
the offense. 

In this event the burden is upon the government to prove the defendant 
sane beyond a reasonable doubt. But whenever from all the evidence in 
the case the jury has a reasonable doubt of his sanity, the defendant 
should be found insane. 

Appellant's counsel at page 656 of the record, objected to the Court's charge on 
insanity as follows: 

3. 






” How, your Honor, I want to object to tho Courts charge on insanity. 

X predicate my first objection this way, that I object for the court cot 
giving me the charge as specifically requested la Charge Ho. 3 and 
for failing to charge specifically and properly about the burden v4th ' 
which the government la saddled la this question of insanity. I dou'fc 
thir’c that was made too clearly to the jury. X think the Court should 
epccificaliy tell them that onco evidence has been introduced in this 
case raising the issue of Insanity, that then the burden shifts to the 
government to prove beyond reasonable doubt that the defendant was 
sane at the time of the commission of the offense, and I don't think that 
Is in this charge property, your Honor " . : 

( So that the court may be more properly appraised of appellant's counsel contention 

as hereinafter set out, the pertinent parts of appellant's requested charge No. S are 

set out herein: ) 

" Under the law, every man is presumed sane, that is to say he is 
presumed to have no mental disease or defect, and is responsible 
for his acts. But that presumption no longer prevails when some 
evidence develops that be may not be sane or that he may have a 
mental disease or defect. ■ The defendant is not required to prove he 
la * insane* or that he has a mental disease or defect. To raise the 
Issue of mental competence to form criminal intent, he need only 
indicate by some evidence that his sanity or mental capacity is in 
. doubt. Davis v. U.S., ISO U.S. 469, 16 8, Ct. 353, 40 L. Ed 4D9. 

■When he has put that issue in question, as h© has here, the mental 
condition of the defendant then becomes a critical element la the 
case and the government must then prove beyond a reasonable doubt 
that the defendant has no mental disease or defect, or if ho did, that 
the act was not the product of tho disease or defect. " 

Hotwithotsinding. the aforesaid requested charge and the objection and exception to 

the Court's charge {sec bottom of JR. 059) the Court repeated that portion of the 

charge which he had previously given to the jury, and to which appellant's counsel had 

objected. (B. 560, top half of page) 

It is appellant's contention that the Court in that portion of its charge com¬ 
plained.©!, failed to clearly tell the jury that as a matter of law the presumption of 
sanity in this' case had been dissipated by the evidence, and having failed to do so, 
the Court's subsequent Instruction with reference to the burden of proof, was misleading 


( 4 ) 











and confusing in that it did not explain that the presumption of sanity having been 
overcome by the evidence, it ms now the government's burden to prove appellant 
sane beyond a reasonable doubt. By the requested instruction on the matter of the 
presumption of sanity and burden of proof, and by bio objection to the Court's charge, 
appellant's counsel called to the attention of the trial court, the impropriety of the 
court's instruction on that subject. I 

' t 

On the basis of the evidence, the trial court should have determined as s 
matter of law that the presumption of sanity no longer existed, and should have instructed 
the jury accordingly and as aforesaid. 

Tim effect of the challenged instruction, when considered in its context, 
was to tell the jury that the law presumes the defendant sane until sufficient evidence 
is introduced to raise a reasonable doubt of his sanity, and the jury was left to decide 
the sufficiency of the evidence to generate the requisite reasonable doubt. GTNEY 
V. U. S* 340Fed (2) 696; DAVIS v. U. B. ISO U.S. 469, 16 S. Ct. S53, 40 L.Ed 499 
( 1895); PHILLIPS v. U. S. 311 Fed (2) 204 (10th Cir ) ; FITTS v. U. S. 284 Fed (2) 
108, 112, 113 . 

(If this court decides that the matter complained of heroin was not properly 
brought to the attention of the trial court. (and appellant Insists that it was ) then, 
appellant invokes 16 U. S.C. A., Federal Buies of Criminal Procedure, 52 b, and 
says that the trial court committed plain error which affected appellant's substantial 
rights to a fair trial, which warrants a reversal of this conyictioB.Jsee LANBSDQWN 
vs. U.S. decided June 23, 1965 , No. 21380 by the 5th Circuit, not yet reported. 


<$) 








Respectfully submitted, 
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I certify that on this the day of August, 19651 delivered a true copy 
of the foregoing appellants second supplemental brief, to 
Assistant U.S. Attorney for the Western District of Texas, M Paso Division.- 
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Sine® the filing of appellant's opening and reply briefs and prior 
to the setting of this Case for submission, court appointed counsel for appellant 
are convinced that this supplemental brief is necessary la properly representing 


their client. 

As further authority in support of Points Three and Five, contained 

and asserted ia appellant’s opening brief, to wit: 

The trial court abused its discretion and erred 
in denying appellant* e motion for a continuance 
because it deprived appellant of effective assist- 
aace of counsel. 


The trial court • abused its discretion and erred 
in denying and overruling appellant’s motion for 
a new trial which was necessarily required in the 
interest of justice sad because the newly discovered 
evidence v/ould have no doubt resulted in on acquittal. 

appellant cites this C-urt to PAPPAS v. STATE 78 SW (2) 619, and because appellant 

sincerely believes that the case of PURCELL v. STATE, 822 SW (2) 2G8 is directly 


< Point 3) 

and 

(Point 5) 










in point with the instant case, he attaches to this brief the complete opinion a3 
reported in the Southwestern Reporter volume above cited. Please note that the State 
maintained the same contention for denying the motion for new trial in the Purcell 
case as in the instant case. Note also, that as in the Purcell case, at page 271, 
appellant’s counsel have never contended that Nagell v/as incompetent to stand 
trial and the record so shows. However, the Court of Criminal Appeals of the 
State of Texas, a court which generally construes the rights of individuals in 
criminal cases narrowly, on a motion for rehearing reversed the conviction in 
the Purcell case. 


As further authority in support of point Six of appellant’s opening 
brief, which reads: 

Appellant’s constitutional rights to a fair trial 
were denied to Mm because his appointed attorneys 
were lulled and mislead into relying upon the 
government’s erroneous representations that all 
evidence bearing on defendant’s mental condition 
would be made available to them, when in-fact 
pertienent and vital medical evidence was not made 
available to them. 

We call’to the Court’s attention. Judge Davidson’s opinion in the Purcell case, 
found at Page 279, in connection with Dr. Wade’s testimony not made available 
to the jury: ... 

” I do not charge, or find, that there was any 
wilful or deliberate intention on the part of either 
Dr. Wade or the prosecuting attorney to withhold 
material testimony. To the appellant, the effect 
• v/as the same, however, as if they had so intended. 

Appellant did not have the benefit of that testimony 
before the jury. 

No one knov/s whether a different result will be reached 
upon another trial, with the absent testimony before 
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another jury. Were this esse affirmed, obviously 
there would not be another trial. 

»*> 1 ' 
I have concluded that the ends of Justice will best be 
served and maintained by according to the appellant 
another trial. ” » 

In BRAD? v. STATE OF MARYLAND, 174 Atlantic (2} 167, the Court of Appeals 
of Maryland reversed Brady's conviction insofar os punishment was concerned 
where a co-defendant’e undisclosed confession was not mad© available to the jury. 
That Court said: 

*’ We thiols that there was a duty on. the State to 
produce the confession of Soblit that he did the actual 
strangling or at least to inform counsel for the 
accused of its existence. The suppression or with¬ 
holding by the State of material evidence exculpatory 
to an accused is a violation of due process. See 
People v. Fisher, Gea.Sess. N.Y.Co. 23 Misc 2nd 
391, 192 N.Y.S 2d 741, 746; United States ex rel 
Thompson v. Dye-, supra, GHffia v. United States » 

87 U.S. App. B.C. 172, 183 P (2) S90. For cases 
involving the related problem of the prosecution’s 
failing to correct testimony known to be untrue and 
holding such failure and the use of such testimony to 
amount to a denial of duo process, see Aieoria v. State 
of Texas, 355 U.S. 28 , 78 S.Ct. 103, 2 Led (2) 9, 

Napue v. People of Stats of Illinois, 360 U.S. 264, 

79 S.Ct. 1173, 3 L. Ed (2) 1217; People v. Savvides 
1 N.Y.( 2)554, 154 N.Y.S. (2) 885, 136 N.E. (2)853 
(non-disclosure and failure to correct untrue testimony 
as denying a fair trial). It is none the less a denial of 
due process if the withholding of material evidence is 
without guile (Griffin v. U.S.; People v. Sawides; both 
just cited) but it seems fair to add, that the appellant here 
does not contend that failure to produce Bobllt’s statement 
in issue was the result of guile. n 

The Supreme Court of the United States affirmed the bolding of the Maryland Court, 
378 U.S. 83, 10 L. Ed (2) 215, 83 S. Ct. 1194, John L. Brady v. State of Maryland, 
and agreed with the Maryland Court by saying: 
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” We now hold that the suppression by the prosecution 
of evidence favorable to the accused, upon request, 
violated due process where the evidence is material 
either to guilt or punishment irrespective of the good 
faith or the bad faith of the prosecution. w . 

See also. Suppression of Evidence Favorable to an Accused , by the Honorable 
James Carter, Judge , United States District Court, Southern District of California, 
34 F.R.D., p. 87, As stated in snob article , counsel for appellant made the 
proper motion for disclosure after the government had dosed its case ia chief. 

The defense of insanity or the lack of criminal responsibil2y of an 
accused is as much and should be as much concern to the prosecution as to the 
defense. Notwithstanding the aforesaid, Agent McDonald of the Federal Bureau 
of Investigation made a haphazard and incomplete and misleading report concern¬ 
ing Captain Nagell’s mental condition. This is dearly shown by the testimony of 
Dr. Weinstein at the motion for new trial. As a result, and • for this misleading 
and haphazard report, the defense was prejudiced. . 

In PQLLARD v. U.S, 282 Fed (2) 450 , the government, contrary to 
what the prosecution in the above cited cases did, cooperated with the defease 
so admirably that Judge McAllister commented on it in Ms opinion, at page 452: 

** The government, then, voluntarily and in a most 
commendable effort to submit to the District Court 
all evidence that it had obtained bearing upon appellant’s 
claimed irresistible impulse- even contrary to its own 
theory and contentions- introduced the testimony of two 
experts ia psychiatry. Dr. Alfred C. LaBine and Dr. 

Alfred Baskin. They agreed with appellant’s witness. Dr. 

Palmer and testified that, in their opinion, appellant 
had acted under an irresistible impulse when he attempted 
the robbery of the banks. 







On the authority of the foregoing eases it con safely be said that 
an injustice does not necessarily result in a criminal case where the prosecution ■ 
for reasons other than wilMlaess, falls to disclose evidence which is doubtfully 
material to the defense or defences of an accused; however, justice is impossible 
or denied in a criminal case involving the issue or defense of insanity where the 
prosecution for any reason wilfully or negligently or for any motive, v/hether,good 
or bad faith, fails to disclose to the trier of fact (not only defense counsel ) all 
evidence having a material bearing on the issue of criminal responsibility of the 
accused. . 


Respectfully submitted, 

b6 
b7C 


Attorneys for the Appellant 

















No. 21620 


RICHARD CASE NAGELL, 

' Appellant, 

versus 

UNITED STATES OF AMERICA, 

Appellee. 

Appeal from the United States District Court for the 
Western District of Texas. 

(January 4, 1966.) 

Before TUTTLE, Chief Judge, and COLEMAN, Circuit 
Judge, and HUNTER, District Judge. 

COLEMAN, Circuit Judge: This appellant was con¬ 
victed by a jury of having entered a federally insured 
bank with intent to rob and of attempting to commit 
robbery'in violation of 18 U.S.C.A., Section 2113(a). He 
was sentenced to the maximum penalty of ten years in 
the custody of the Attorney' General. He elected to be¬ 
gin serving the sentence pending appeal. 





2 Nagell v. U. S. 

The record shows that late in the afternoon of Septem¬ 
ber 20, 1963, appellant went into the State National Bank 
of El Paso, Texas. He asked where travelers’ checks 
could be obtained, and upon reaching the proper cage 
asked the lady teller for one hundred dollars worth of 
checks in ten dollar denominations. The teller moved to 
get them, whereupon Nagell said, “Lady, this is a real 
gun”. She immediately ran, and appellant took several 
steps away from the cage, fired two shots into the wall 
at a height of about seven feet, not aiming at the teller, 
and ran out of the bank. Pie was followed by a police 
officer who happened to be in the bank at the time. He 
was, without difficulty, arrested at a time when he was 
about to leave in an automobile which he had left parked 
near the bank. 

The appellate record consists of some eight hundred 
typewritten pages, and it has been carefully read in its 
entirety. 

On this appeal, seven grounds are raised in support of 
reversal. We are ready to say, without extended dis¬ 
cussion, that six of these may confidently be rejected; 
that (1) the evidence failed to show the requisite intent; 

(2) sanity was not shown beyond a reasonable doubt; 

(3) a continuance was erroneously denied; (4) reversible 
error was committed in the examination of witnesses and 
in argument to the jury; (5) court appointed attorneys 
were lulled by erroneous representations by the govern¬ 
ment that all available evidence bearing on defendant’s 
mental condition would be made available to them; and 
(6) the court erred in its charge on the defense of insanity. 






The seventh ground, contending that a new trial should 
have been granted on account of crucial evidence newly 
discovered, must be sustained. 


I 

At the time of the trial, Nagell was thirty-three years 
old. He was bom in Greenwich, New York. His father 
died when he was two years old. Under circumstances 
not explained in the record, he was separated from his 
mother when he was four. He lived in various foster 
homes until he was eleven, and in an orphanage until he 
was eighteen. He then enlisted in the Army, 1948. He 
became a paratrooper, but in 1951 went to Korea with 
the 24th Infantry as a second lieutenant. He served a 
year in Korea, was rotated home, but immediately went 
back at his own request. On three separate occasions 
he was wounded in action. In 1954, he was a passenger 
in a military airplane enroute from Los Angeles to Wash¬ 
ington. The plane crashed while attempting a landing at 
Friendship Airport, killing all occupants except Nagell. 
He sustained severe head injuries, including organic brain 
damage, although this damage, as will be seen, was un¬ 
known to the trial judge or defense attorneys until after 
the trial now under review. He was hospitalized in 
Walter Reed Hospital, was later returned to duty through 
some machinations of his own, and resigned from the 
service under honorable conditions. He drew 64% service 
connected disability compensation, but not for a mental 
condition. In 1958, at the American Embassy in Tokyo, 
he was married to- a Japanese • subject.- They had two 
children, but the marriage had gone on the rocks before 
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% Nagell v. 17. S. 

■September^ 1963. He later worked for the State of Cal¬ 
ifornia, but lost that job. In August, 1962, he shot himself 
through the left chest. He originally claimed this was 
done by an assailant whom he refused to name; it later 
came out that the shot was self-inflicted. He testified 
in his own behalf. He was asked by his own counsel if 
he adhered to the communist philosophy, to communist 
teachings, but he declined to answer on the ground that 
it might incriminate him, although he had told the court 
in an earlier hearing that he was a communist. He con¬ 
tended that he did what he did at the bank not for robbery 
but in order that he might be arrested by federal authori¬ 
ties. He refused to elaborate on why he wanted to be 
arrested other than to say he “thought it would provide 
a solution, however temporary or immediate, to a problem, 
that I considered at the time to be an unbearable problem 
with which I was confronted”. He said that before he 
went to the bank he was in the process of leaving the 
.United States permanently. He said, “I was planning 
on going to Mexico City, where I would have left Mexico 
for another destination and I would have gone permanently 
from this country”. He insisted that if acquitted he 
planned to leave, because he had “had every basic Con r 
stitiitionai right violated”. He made this latter, charge 
in face, of the fact that this record reveals, a most metic¬ 
ulous effort and an almost superhuman patience on the 
part of two district judges to preserve his rights. . 

H ’’ 

‘-"■"We how advert'to"certain occurrences which'took'place 
'before,"during,-and after'the trial. !: ' ' • . ' 
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From the outset, the defendant in- many ways manifested, , i 

the most unusual behavior. The possibility, of insanity. ■ t 

was quickly recognized. . Four days after the arrest the i 

government filed a motion for a’ judicial detemiination ; 

of the mental competency of the defendant, “there being i 

reasonable cause to believe that said defendant may be. 

■ presently insane' or otherwise so mentally incompetent 

as to be unable to assist in his own defense”., The motion 1 ; 

stated that the records of the Veterans Administration 
Hospital, at .’Bay'Pines, Florida, showed the defendant t 

to have been released from that facility on January-20,- 
1963, with diagnosis of “chronic brain syndrome associated I 

• with brain trauma with behavioral reaction characterized 
by passive-aggressive and paranoid features”-. * It - wais 
further shown .that the records of the Veterans Ad¬ 
ministration Outpatient Clinic at Los Angeles, California; • i 

on June 4, 1963, about three months before the alleged 
crime, had shown a diagnosis of “depressed, tearful, nerv¬ 
ous, and rigid”. It was further shown that the regular 
jail physician at the El Paso jail recommended that the 
defendant should be examined by a psychiatrist due to 
unusual behavior on the part of the defendant”. 

The district judge directed that Nagell be given a mental 
■ examination by Dr. It. J. Bennett, a qualified psychiatrist 
of El'Paso,'and report his findings. On October 11, 1963, 

Dr. Bennett reported that'oh twh occasions he had at- 
tempted to examine Nagell, without success, because he 
was unwilling to give any. information. •' 


thereafter," the' district ’court'-'ordered -that,-Nagell : -be 
transported" to hhe-Medical -Center for'Federal -Prisoned 
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at Springfield, Missouri, to be confined to such, institu¬ 
tion for a period of thirty days, after which the appropri¬ 
ate officials were to make their report of findings and 
conclusions as. .to his mental competency. On March 6, 
1964, the chief medical officer at Springfield reported that 
Nagell was “opposed to psychiatric examination and will 
not cooperate in this area or any examination that may 
be performed on him”. The diagnosis was, that he was 
competent to stand trial, as he had a rational as well as 
factual understanding of the proceedings against him and 
is able to assist rationally in his defense. 

The court first appointed Mr. James E, Hammond of 
the El Paso Bar, to, represent Nagell. The hearing on 
November 4, 1963, held at the instance of the defendant, 
revealed that Nagell did not desire the services of Mr. 
Hammond because, as Nagell charged, he had disclosed 
some confidential information, which Mr. Hammond de¬ 
nied. During the course of this hearing, the defendant 
stated that he would “cooperate with no' psychiatrist 
whatsoever or whomsoever unless they are Veterans Ad¬ 
ministration psychiatrists, because if anything is found 
to be wrong with me then it occurred as result of in¬ 
juries .during the Korean conflict, and they can send me 
to La Tuna, (a mental institution) but I will not do any¬ 
thing voluntarily and I will not take any examinations 
nor will I converse with the psychiatrist”. When asked 
by the court if he would answer any questions by the 
psychiatrist, the defendant stated that he would not, and 
that he would not take any examinations. It was pointed 
but to' - him that he could hot bo sent to a Veterans Ad¬ 
ministration hospital' because such institutions had no 










facilities to insure his detention. Upon suggestion of j 

some other hospital the defendant stated, “well, your , 

Honor, I am not a liar so I would not Want to say that I . ( 

will cooperate with him fully. I will not tell him what my 
motive was for going into the bank”. 

Thereafter, the court appointed Mr. John Langford, of j 

the El Paso Bar, - to represent Nagell, but a hearing held . i 

on December 4, 1963, revealed that Nagell was not satis- • j 
fied with Mr. Langford. So, Mr. Langford was excused j 

as counsel. Defendant launched into a long discourse on j 

contentions that he-was being denied a speedy trial, during ■ : 

which he cited the case of Marberry v. Madison in sup- ; 

port of his views. The defendant stated that he believed j 

himself to be mentally competent. . 

I 

At a third hearing, on January 24, 1964, the defendant i 

denied that he had ever been treated by a psychiatrist. j 

He alleged that he had been questioned by the Federal j 

Bureau of Investigation regarding alleged subversive 
activities and activities of a nature inimical to the best ■: 

interest of the United States, that he had been asked i 

questions by the Secret Service regarding Lee Harvey ; 

Oswald, and stated that he did not desire any psychiatric : 

examination. He contended that his military records * 

and Veterans Administration records would prove that j 

he had no psychosis whatever. Defendant told the court '• j 
that he would not participate in any psychiatric exam- • i 

ination or consultation. r 

. • ' i 

At a fourth hearing, - held on March 24, 1964, the de- ! 

fendant pointed out that he had been without - counsel i 

. f 
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'since. December 9,. 1963,..and..requested that .counseL:be 
appointed. - V . . . .. •. • : . 

As a result, the court appointed Messrs Gus Rallis and 
Richard B. Perrenot. to represent the defendant. . The 
case was called on March 30, 1964, and continued for the 
purpose of allowing counsel additional time .in. which.’to 
prepare for trial. . . . . . ■ . 

•- ..On April 10, 1964, at a hearing involving a subpoena 
for- certain records desired by the defendant, the de¬ 
fendant stated “I think that I am being railroaded because 
I am a communist and because I have .been accused .of 
.being an espionage agent”. 

On April 20, 1964, the case was again called at which 
time Mr, Perrenot was allowed to withdraw as counsel, 
because of basic disagreements with the defendant, and 
after prolonged efforts to reason with the defendant, Mr, 
Joseph A. Calamia was substituted for Mr. Perrenot. 
Defendant stated that he would not accept Mr. Perrenot 
to represent him. “I wouldn’t accept Mr. Perrenot to 
represent me if it meant I would have to go to prison 
the rest of my life”. That afternoon Mr. Calamia reported 
to the court that the defendant was refusing to'cooperate 
in the matter of obtaining complete psychiatric repQrts 
on his condition, that he could not safely go to trial with¬ 
out such reports. Defendant again denied any mental 
disability, he said he knew his own physical and mental 
condition, that he had already been found to be mentally 
competent to stand trial (which was true, so far as the 
Springfield .report .was concerned) and ‘fas. X understand 
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the law, that is all that is necessary. I could be a. blither¬ 
ing idiot htit if I am mentally competent to stand trial 
that is all there is to it”. 

He said that before he would accept insanity as a de¬ 
fense he would, stand mute and that under the Constitu¬ 
tion of the United States he had that right, that he would 
not cooperate' with his counsel in so far as any defense 
depended upon mental incompetency. A repetition of the 
emphasis the defendant placed on this point in even 
further and additional statements would only add to what 
must become an unusually lengthy opinion. The upshot 
was that the court allowed Mr. Calamia and' M[r. Rallis to 
withdraw as counsel and stated that the defendant “will 

prepare his own defense”. 

o ' . . 

The next day, Nagell had a change of heart and Mr. 
Calamia and Mr. Rallis came back into the case. 

On April 23,' a continuance was granted until May 4th,. 
on which date the case went to trial. 

It might be said, in a sense, that the trial had many, 
unusual, unexpected, and bizarre aspects. Despite the 
best efforts of .the trial judge to contain him and control 
him, Nagell would interrupt witnesses on the stand, call¬ 
ing them liars, and he would jump up and shout that he 
was not insane. 

Four, doctors were called to the stand. Dr. Manuel. 
Hernandez, of El Paso, a psychiatrist, testified that, on 
Sunday,. April 26, at the instance, of Mr. .Calamia, .he ex- 
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amined the defendant in jail. He saw him for an hour 
and forty-five' minutes, followed by another interview 
' on a later date that lasted for about an hour. He arranged 
for psychological tests to be conducted by Dr. Richard 
Walker, of El Paso. He also had the benefit of consulting 
certain Veterans Administration records which had been- 
'forwarded from Los Angeles. It was the opinion of Dr.. 
Hernandez that the defendant had been “suffering a 
serious mental or emotional illness on September 20, 
1963”. He thought “the defendant was a schizoid person- 
■ ality with rather strong paranoid features”. He thought 
the- defendant’s condition was such as to preclude him 
from controlling his' conduct and refraining from doing 
what he did when he' entered the bank. : He stated 
further, however, that the mental disorder suffered by the 
defendant would not render him unable to distinguish 
between right and .wrong. Nothing was said about serious 
organic brain damage in the airplane accident of 1954. 
The defendant interrupted the testimony of Dr. Hernandez 
to ask if there was aiiy issue of his competency, “for 
which I have already been found competent?” At a later 
point, Dr. Hernandez testified that he did not believe 
the defendant was capable of formulating an intent to 
rob on September 20, 1963. On cross-examination, Dr. 
Hernandez repeated' the opinion that the defendant did 
have the capacity to distinguish right from wrong on 
September 20, 1963. 

Dr. R. J. Bennett, a psychiatrist, next took the stand. 
The defendant protested that it was his understanding, 
that Dr. Bennett would not take the stand., After a talk 
with his counsel, he subsided and the examination pro-' 







ceede.d. Dr. Bennett said that he was unable to conduct 
an examination of the defendant, because, he refused to 
talk. Defense counsel then propounded a hypothetical 
question seven pages in length, to which the defendant 
personally objected'.' After a parley with the doctor on 
the witness stand, the defendant again objected and said, 

“I want a defense but I am not after a defense at any ■ 
cost or any price”. After conference with his counsel, he 
subsided and Dr. Bennett offered the opinion that Nagell 
was suffering from a paranoid condition. The defendant 
personally objected to this answer. Dr. Bennett then 
' testified that Nagell could distinguish between right and 
wrong on September 20, 1963. The defendant then 
wanted .to make a motion, - after which the court sent him 
out of the courtroom,. in the custody of the marshal, and 
in the company of; his counsel. Apparently Nagell 
■ quietened down and the trial proceeded. 

Dr. Martin L. Schwartz, Staff Psychiatrist for the 
Veterans Administration, Highland Park, Illinois, was 
called as a witness for the government. He had been 
acquainted with Nagell at the Bay Pines, Florida, Veterans 
Administration Hospital in January, 1963. He observed 
Nagell at Bay Pines for only one week, after which Nagell 
was s taff ed and allowed to leave. He there objected to - 
questions and the interview was not completed. The 
doctor had later talked to him privately, from which he 
thought that Nagell had no delusions or hallucinations,' 
that in January, 1963, Nagell was not psychotic, showed 
no bizarre behavior, was in good contact with reality, and 
would know right from wrong. Again, the organic brain 
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damage sustained in the. airplane accident, of 1954 .'was 
not mentioned. 

Responding to a hypothetical question, Dr. .Schwartz 
thought that. Nagell could distinguish between right and 
wrong on September 20, 1963. 

Dr. Gustave J. Weiland, Staff Psychiatrist at Spring- 
field, next testified for the government. .Responding to 
a hypothetical question by the government, which did 
not include the element of organic brain damage in 1954, 
Dr. Weiland gave it as his opinion that the defendant 
would have known the difference between right and 
wrong on September 20, 1963. . • • 

Between May 6th and June 8th, the defendant began 
to talk freely with his counsel. Some rather startling 
facts, hitherto unknown to anyone but the defendant, 
were unearthed. The result was a full evidentiary hear¬ 
ing on a motion for a.new trial. 

The second witness was an F.B.I. agent who had con¬ 
stantly been engaged in the case since the occurrence 
first took place on September 20, 1963. He testified that 
he first learned of Dr. Edwin A. Weinstein in an. inter¬ 
view with the defendant. He then caused Dr. Weinstein 
to be interviewed by an Agent in Washington. This in¬ 
formation, and the report received, had not been tendered 
to counsel.for defendant prior to. or during the trial on 
the merits, although the government, in good faith, had 
assured counsel that all documents material to Nagell’s 
case would be made available to them. 
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Pursuant to subpoena,. Dr. Weinstein, took .the. stand. 
We do not here'detail his extensive and impressive quali¬ 
fications. Suffice it to say that for the past ten. years he 
had been a consultant in neurology and psychiatry for the 
Walter Reed Army Institute of Research,, for the National 
Naval Medical Center,, and the Veterans Administration. 
For the past five years he had been working on a research 
contract with the- Surgeon General’s Office on the in¬ 
vestigation of behavior changes following brain injuries. 
He was the author of many articles on the effect of brain 
injury. He wrote the chapter on changes of behayior 
after brain injury in the Handbook of Psychiatry. He 
had written a monograph concerning the denial of illness 
'in the behavior of subjects following brain-.injury. ' He 
testified that in his .research project with the Walter Reed 
Hospital he hadjbeen familiar with the case Of Richard 
Nagell. He had -given the Nagell case intensive study. 
He had attempted to keep in touch with Nagell, after his 
release from Walter Reed, but could obtain.no reply to 
his inquiries. He said Nagell had apparently suffered a 
fracture through the base of his brain, which injured the 
underside of the brain, and not only damaged the brain 
but some of the cranial.nerves coming off the brain. He 
described Nagell’s “rather long, stormy,' and' tragic 
course” in the hospital. He had a fracture through the 
orbit and a broken jaw. There was extensive laceration 
and scarring of the face. He attacked the corpsmen who 
had charge of him at the hospital. There was behavior 
interpreted as a suicidal gesture, resulting in his being 
locked in a psychiatric ward as a precaution against 
suicide. He was hospitalized from November,'1954,. until 
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May, 1955. The doctor did not see him from April 28, 
1955 until he interviewed him on June 5, 1964. He got 
a letter from Nagell dated January 10, 1963, while he was 
at Bay Pines hospital. He received another letter about 
two weeks later.. 1 These were fully set forth in the evi¬ 
dence. Dr. Weinstein had examined the records from 
Bay Pines. He testified that unless a psychiatrist had 
an accurate history of what had happened to Nagell in 
the past, including the brain damage history, he would 
be very much at sea and confused by the manifestations 
in his case. He'said that one aspect of Nagell’s illness, 
•particularly complicating it, had been his denial of ill¬ 
ness, and his attempt to conceal information. It was Dr. 
Weinstein’s opinion that Nagell could not Completely and 
accurately differentiate between right and wrong. In 
response to a hypothetical question, detailing what took 
place at the alleged robbery, and considering the entire 
history of Nagell’s case, he said, “I would say that this 
was a symptom or a manifestation of disturbed brain 
function and during the period his judgment and percep¬ 
tion of reality was seriously disturbed so that he could 
not accurately differentiate right from wrong”, that, in 
his opinion, Nagell was disassociated with reality at the 
time of the incident. . He gave it as his opinion that the 
act at the bank on September 20, 1963, was directly 
related to Nagell’s mental illness, that the act was an 
alternative to suicide. He said the brain damage sus¬ 
tained by Nagell did not affect the ordinary components 
of intelligence and that he did have sufficient intelligence 
to know the nature of the charges against him, but that 
He would hesitate to say that he was reasonably able to 
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factually confer with his attorneys or to raise a defense. 
The government sought to question, if not impeach, the' 
testimony 'of Dr. Weinstein by showing that in an inter¬ 
view with F.B.I. Agent McDonald, he had made certain 
statements inconsistent with his testimony, to which Dr. 
Weinstein stated that not being a doctor, Mr. McDonald 
may have misunderstood him in writing the report which 
he sent to El Paso. 

Dr. Hernandez, who had testified at the trial on the 
merits, took the stand. He said that Dr. Weinstein would 
be considered a foremost authority on brain injuries, that 
. he did not know anyone better in this country. Dr. 
Hernandez stated that after consulting with Dr. Weinstein 
and further interviews with Nagell, he would.change the 
testimony he gave .on the original trial and would now be 
of the opinion that Nagell was not able to distinguish right 
from wrong on September 20, 1963. 

Dr. Joseph J. Hornisher, a Board certified specialist in 
psychiatry, was the next witness. He was a retired Army 
doctor. He had been consulted about the case after the 
trial on the merits. He agreed with Dr. Weinstein that 
Nagell was suffering from Anton’s disease, which would 
cause him to deny.mental illness and to do anything he 
could to mislead others with reference to it.. He agreed 
with Dr. Weinstein’s diagnosis of organic brain disease. He 
did not believe that Nagell could distinguish between right 
and wrong on the day of September 20, 1963. 

Dr. Martin L. Schwartz, who had testified for the govern¬ 
ment at the trial on the merits, was the next witness. He 
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said that when he testified at the trial he did not have the 
entire Veterans Administration file. He did not know, of 
Nagell’S' brain injury. After hearing the testimony of' Dr. 
Weinstein, and receiving additional facts, he.was willin g 
to concede that Nagell has a mental disorder, but declined 
to say how serious it was. 

in 

In Newsom v. : United States, 311 F. 2d 74 (1962) this 
Court said, “Seldom indeed will this Court reverse a district 
court for refusing to grant a new trial”. The circumstances, 
however, were such that the denial of a new trial was 
there reversed. 

In Ledet v. United States, 298 F. 2d 737 (1962) this Court 
laid down the standards as follows: 

“We must, of course, bear in mind the well known princi¬ 
ple that ordinarily the granting or denial of a motion for 
a new trial on the basis of newly discovered evidence rests 
in the sound discretion of the trial court, and even where 
a clear case for the granting of a new trial might otherwise 
appear, the movant must ordinarily meet the following 
requirements: ■ * 

“1., The evidence must be discovered following .the 
..trial. ...... . 

2. Facts must be alleged from which the court may infer 
diligence on the part of the movant to discover the new 
evidence. . .. .. • . • . . .. . y" -■ 
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3. The evidence must not be merely cumulative or im¬ 
peaching. 

• 4. The evidence must be material. 

5. The evidence must be such that a new trial would 
probably produce a new result.” 

In that case a new trial was awarded. 

The opening sentence of Rule 33 of-the Rules of Criminal 
Procedure provides, “the court may grant a new trial to a 
defendant if required in the interest of justice”. 

In Bodie v. United States, D. C. Cir., 1961, 295 F. 2d 157, 
it was held, “Under Rule 33 Fed. R. Crim. P.-, 18 U.S.C.A., 
a motion made within five days of the final judgment, as 
distinguished from one made later but within two years, 
empowers the trial court to ‘grant a new trial to a de¬ 
fendant if required in the interest of justice’” 

We agree with this, especially since the whole purpose 
of the courts is to do justice and prevent injustice. • . 

We are of the further opinion, however, that under the 
five prerequisites concept, of Ledet, supra, the appellant 
.should have been granted a new trial. It is not necessary 
to hold, and we do not hold, that the denial of the new trial 
was manifestly unjust. We think the ordinary rules for 
granting new trials on newly discovered evidence decide 
the matter. In denying the motion for the new trial the 
district court made no findings of. fact and announced -no 
conclusions of law. We hold that from the undisputed 
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evidence offered in support of the motion all of the five 
requirements were met. 

The one which evidently gave the trial court genuine 
difficulty was the contention of the government, strongly 
urged there and here,', that since appellant all the time 
knew the crucial facts and concealed them from his coun¬ 
sel then the motion -must be denied for lack of diligence. 
If the concealment had come from a sound mind this 
undoubtedly would be right. But the proof is really with¬ 
out substantial dispute that appellant was suffering from 
a mental disorder which caused, if not compelled, him to 
follow this course. He is thus no more to be bound by it 
in a serious matter of this kind than in any other situation 
involving mental derangement. 

As to whether the newly discovered evidence will prob¬ 
ably produce a different result, see United States v. 
Westerhausen, 7 Cir., I960, 283 F. 2d 844. 

Here we have a case in which the defendant exhibited 
no abnormal traits prior to 1954. On the contrary, by his 
own merit he became an officer in the Army after en¬ 
listment at eighteen. He was, to say the least, an out¬ 
standing soldier. After brain damage in 1954, a crucial 
fact which was unknown to the trial jury, he steadily de¬ 
clined to his present unhappy condition. The former 
valiant soldier who had sustained wounds on three occa¬ 
sions in defense of his Country had become so completely 
altered that he announced himself in open court to be a 
Communist. He had made one serious effort to kill him¬ 
self by a shot in the left chest. 





Every doctor who testified at the trial was of the 
opinion that Nagell could distinguish between right and 
wrong on September 20,'1963. As a result of the newly 
discovered evidence, which the defendant concealed as 
the result of a damaged brain and a diseased mind, three 
doctors, one of them an outstanding national authority 
on brain damage, are now prepared to testify that in 
their opinions he did not then know the difference be¬ 
tween right and wrong. This puts an entirely different 
face on the matter. Of course, we do not decide the 
merits of the case, but we believe another; jury should 
have an opportunity to decide the guilt or innocence of 
this man in the light of this new evidence. 

New trials are to be granted only with the greatest 
caution. This is a sound rule. The reasons in support of 
it are obvious. In directing a new trial in this case we 
do so on its particular facts. We do not in any way 
diminish the general rule. 

We do not here infer any criticism of the trial court for 
denying the new trial motion. He was following a well 
beaten path, after handling with commendable and un¬ 
usual patience what must have been a most exasperating 
trial experience. 

Reversed, with instructions that a new trial be granted. 
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